LEGAL SERVICES CORPORATION

OFFICE OF INSPECTOR GENERAL

USE OF FUNDS FOR PROHIBITED OR RESTRICTED ACTIVITIES
FINANCIAL RELATED AUDIT

Grantee: Advocates for Basic Legal Equality
Recipient No. 436150

Final Audit Report No. AU96-064F

September 1997



LEGAL SERVICES CORPORATION
OFFICE OF INSPECTOR GENERAL
USE OF FUNDS FOR PROHIBITED OR RESTRICTED ACTIVITIES
FINANCIAL RELATED AUDIT
PROJECT NO. 96-064

GRANTEE: Advocates for Basic Legal Equality, Inc. (436150)
Toledo, Ohio

INTRODUCTION

In Public Law 104-134', the 1996 appropriation for the Legal Services Corporation
(LSC), Congress imposed restrictions and prohibitions on the types of services LSC grantees may
provide to clients and on the methods they may employ in providing those services. The law
required the grantees to discontinue servicing certain types of cases immediately. It also
required grantees to divest of three other types of cases (class actions, prisoner litigation, and
alien representation) no later than July 31, 1996. Congress required LSC to report whether
grantees had divested of these cases within the time allotted.

In order to provide the LSC Board of Directors, management, and Congress with an
independent assessment of the grantees’ compliance with the new law, the LSC Office of
Inspector General (OIG) initiated two types of limited scope audits covering 12 grantees. A
performance audit tested: (1) whether grantees had divested of the prohibited cases and were
providing only those legal services permitted in restricted cases; and (2) whether the selected
grantees had implemented the policies and procedures to ensure that case-related activities were
within the new law. A financial related audit was designed to determine whether selected
grantees were supporting prohibited or restricted activities through the grantee or alternative
organizations. This report presents the results of the financial related audit of Advocates for
Basic Legal Equality, Inc. (ABLE).

BACKGROUND

ABLE received $772,981 in Fiscal Year 1996. ABLE’s main office is located in Toledo,
Ohio, and there are three branch office locations. As of the date of field work, ABLE employed,
in addition to the Executive Director, approximately 17 attorneys, 4 paralegals, and 13 other
staff.

! 110 stat. 1321 (1996)
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OBJECTIVES

0

The specific objectives of the financial related audit were to determine whether:

ABLE used funds to pay other legal organizations to handle prohibited or restricted cases;
current employees, terminated employees, or consultants continued to work on restricted
or prohibited cases and received LSC funds for their services after restrictions and

prohibitions took effect;

timekeeping records indicated continued involvement in restricted or prohibited cases
after ABLE ceased official involvement with the cases.

SCOPE AND METHODOLOGY

The financial related audit of ABLE was conducted in accordance with generally accepted

government auditing standards. Field work was performed in the office in Toledo, Ohio from
January 22-24, 1997. Audit procedures included interviews with LSC and ABLE personnel,
review of ABLE policies and procedures, and examination of ABLE records.

FINDINGS AND RECOMMENDATIONS

With regard to the specific objectives detailed above, we provide the following findings.

We found no evidence that ABLE used funds to pay other organizations to handle
prohibited or restricted cases.

We found no evidence that terminated employees or consultants continued to work on
restricted or prohibited cases and received LSC funds for their services after restrictions
and prohibitions took effect.

We found no evidence in the timekeeping records to indicate that current employees
continued involvement in restricted or prohibited cases after ABLE was required to cease
official involvement with the cases, except for transitional work performed in order to
transfer four cases to new attorneys pursuant to professional responsibility.

GRANTEE MANAGEMENT RESPONSE TO DRAFT AUDIT REPORTS

Grantee management concurred with the conclusions in the first draft audit report.
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Grantee management’s response to the second draft audit report indicates that the time
charged to the Gonzales case after August 1, 1996 was either allowable pursuant to the LSC
regulations or necessary in order to make a satisfactory transfer of the case pursuant to
professional responsibility. The complete text of ABLE’s responses to the first and second draft
audit reports are included as Appendix | and Appendix Il, respectively. We have considered
ABLE’s comments, and have incorporated them in this report where appropriate.
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Aloert B. Pugiia

Acting Assistant Inspacior General
for Program Integrity

Laga! Services Corporation

750 18t St. NE, 10th Floor

Washington, DC 20002-4250

De=ar Mr. Puglia:
W are in receipt of your letter of Febtuary 27, 1957, and the drafi Audfil stating

that ABLE “demcnstiated substantial compliance with the requirements related 1o the
prohibitions and resirictions an the use of LSC and non-LSC funds

Al this time, the only suggesled correction we have {o the draft Audit is that
ABLE did not receive 54 589 778 in FY 19956, Rather, we received §772.981 in LSC
funds during that pericd.

Please contact me if you heave any queslions

Thenk you for your consideration

JRT/)ad
ce: . John Tull, Director
Oifica of Program Operation
- 5 ‘ -,
g -
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August 19, 1997

Alexia M. Stows

Azsistant Inspector General for Audit
Legsal Services Corporalion

Office of Inspattar Ganeral

750 1st Street, N.E., 10th Floor
YWashington, DC 200024250

Re: Audi Project S6-064, Financia-Ralatad Audit of
Advocates for Basic Legal Equallty, Inc.
Recipient No. 435150

Dear Ms. Stowa:

This letter |5 in regponss to your lettar of July 30, 1897, and the accompanying
second draft of the audit report covaring the financiskrelated audit of Advocates for
Bazic Lagal £Equelity, inc. (ABLE). More specifically, we are writing to object te the
“Findings and Recommendations” contained in this draft report and to urgs tha Office of
Inspector General (OIG) o withdraw the finding regarding the time expanded in

sonzales v. Gahin,

Background

By way of background, LSC conducted a financiakrelated audit of ABLE on
January 22-24, 1997. The Q)G's stated purpose in conducting the audit was ~to confirm
that prohibited cases are not being supporied with LSC funds.”

Thraughout the audlt process, ABLE provided the OlG with complete access to
staff, reconds, and other requested desumentatian,

On Fabruary 27, 1897, ABLE recaived a firal dieft of the OIG's audit report. See
Appendix . The fiest draft of the acdit report included the folowing Findings and
Recommendations:

- -
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ABLE demomsirated subsiantial compliance with the
maquimrants rafated [ the pronibationa and mesinchons
on the wed of LEC and non-L53C fnds. The audil revealad
ng avidence to indicain that ABLE supporied prohlbited or
restrictnd activitiew, either directly or through aiternative
enfiles.

Prior to recaipt of the first dreft report, ABLE was informed by the OIG that 1) all
the programa audited by the OIG had fime entries aHer August 1, 1988 on restrictad
cases; and 2} ABLEs ime entries after August 1, 1296 were on matiers related to
transfer of the case to new counsal, and that the OIG had determined that thay did not
rise to the level of 3 “finding".

Becauge the first drafl report made no adverse finding against ABELE, but rather
found “substantial complance with the requiremanta related to the prohibitians and
restricticns an the use of LSC and non-LSGC funds®, ABLE did not disagree with the first
draft report. Ses Appendix |1.

On Juiy 30, 1887, ABLE recelved a second drafl of the audit report with the
foliowing “Findings and Recommendations™:

With regard & the specific objsctves delsied above. we

provide tha following findings.

| We faund no svigsnca thel ABLE used LSC funds o pay
gther prjenizations to handla prohiblied ar restricied
=1 |5

O Wa found no svidencs that teeminaied smployoes or

coneyhanty continued o work on resirchad or prohbited
cases and mcaived LASC funds for Ihell services after
ragirictions and prohibidons toak affect

O Wo found evidenca in e timekeeping records o
rdicla that cument empiovess canlnued Invohenent n
restriciad or prohibied cases aftsr ADLE was required ko
pease oifici@ iwolvemenl wilh tha casas.

FINDING 1~ As reported in ABLE's Bmekceping racands,
A managing atiomsy in the Toledo office conbinuad
Irmvobvemi@nt in @ prohiblted case aftar e Jwsaliture dite

ABLE idenlified four restricted or prohdbltad cogos Inat
worn sublect to divasliure by Aupust 1, 1995, ABLE
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August 18, 1997 -
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bme recornds, sl interwess and avalkkble coples of
court documwsnia indicated that ABLE siaff ¢ortinusd
working on (hage four cases after August 1, 1598, A
review of the delailed time reports ganarated by Lhe
reGipianl from its timakenpang systam indicaled that the
lima chargad by ABLE atttrmeys aftar the divestiture date
of August 1, 18648 1o 1hres of the four cases appeared Io
represent iranallionsl work porforimed in erdar t© Iransfer
thess cases bo the mew SUOMYE,

The tme charged to one case. Sonzgles. st al v. Galvin,
¢la, hwiver appesred o invsive [fne charged beyend
ransitonal work perfonmad In order i Fansfer 1his cage
= tha new akormey. The axpcutve directar and ths
managng atamey sxglained thal although this case had
bear:  frandfemed, ABLE maintained an  affkcsl
responsibility with ragards to certgin filings in the cass.

RECOMMENDATION

ABLE and this attorney musl cormplalaly withdraw from
this cass immediately. (n that this case reguired
divestiture @s of August 1, 1955, this mater is referred o
{SC managoemant for addilional follow-up. 566 Appendi
1.

This communicafion is in response to the Findings and Recommendations
contained in the second draft of tha audit report.

0 and mmendations Contain nd Draft of it
Report

ABLE mcknowledges thal its staff was required to spend time afler August 1,
1998 transferring four {4) restricted cases to new counsal. They did this to fulfitl their
r&lqunsbilitiﬂs Jridar the Ohie Code of Profeszicnal Responsibility DR 2-110{A) 1) and
(2)." However, we cbject to the Finding that aftempis to characterize our work in the
Gonzalgg v. Gaivin case as anything but “fransibonal work performed to transfer this
case to the new atiorney”. In making its Finding, it shouk! be noted the OIG does not
specify what time was “beyond lransitional work™, but rather states that the time
charged "appearsd” to involve time spent beyond transitional wark,

' DA 2-910 Withdrawa! From Employment. (A} In general. (1) I parmission for withdrawal
from ampioyment is required by tha rules of a tribunal, @ Ewyer shall nat withdraw from
smployment in & proceading before that tibunal withawt s permission. (2) In any avanl, &
lawyer shall not withdraw from employment untl he has taken reasensble sleps to avold
foreseaszbla prejudice to the rights of his cent, incdluding giving due notice to his clhent, allowing
bma for employmant of other coungel, deliverng to tha dlenl all papers and proparty lo which
the dient is entltied, and complying with applicable laws and rulas.
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Alaxia M. Stowa
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In reviewing the time charged to the Gonzales case after August 1, 1986, it is
glear that such fime was spent elther transferring tha case to substitute counsel, or
working on @ previously filed motion seeking attorneys fees and expenses for ime and
coats incurmed before August 1, 18898, ABLE accardingly conbtends that the time
charged on this caze wae appropriate and reazonable.

By way of backgmund, the Gonzales case is a chaas action brought against the
Clty af Taledn by African-Armarican and Hispanic individuals. The casa involves claimg
of racial discrimination in the hiring of pofce officars. Initiated in 1972, the litigation has
presented a varisty of highly complex legal issues, and axtensive monitoring of a
conmkent ordar.

Of the time charged by ABLE attomeys 1o this case batwean Auguet 1, 1884,
and Decamber 31, 1996, 5.2 hours ware cpont litigating a motion for feas and expeanses
which ABLE filed on July 25, 1898. This ectivity was consistent with sechons
504(a){13) and S0B(b){3) of Pub.L. 104-134, and 45 C.F R. 1842 3{c)(1) (61 Fed. Reg.
45783), which psrmit recigients to collect fees for ¢laims filed before April 28, 1998,
LSC specifically permits recipients, like ABLE, 1o s22k and retain fees in class aclions
for work performed prior to Auguest 1, 1996,

The remainder of the time was spent transferring the case to private counsel,
with the bulk of this time occurring in August, 1988, ABLE had to spend time
fransltioning this case to private counsel afler August 1 because wa were nat able to
find substilute counsel before then.

Az soon as it bacame clear that the new congressional restrictions would actually
be imposed, ABLE began seaking subsfitute counsel for the Gonzales case. It was

nearly impossible to find a qualified atomay to take over a twenty-five year old class
action case that remainad in active Itigation. ABELE made numarcus requests and used

a varety of rosources ta secure aubstiute counsel. including the Toledo Bar
Association's Lawyer Referral Service. The Legal Assistance Parinership Program
{LAPP) sponsored by the ABA and the NLADA also fried unsuccesefully to locate
gubatitute counsel. In addition, the Lawyers’ Committes for Civil Rights Under Law, a
Washington, D.C. based civil rghts organization, contacled numerauz law fims aboul

they case.

To add to the complexity of the maiter, on Juna 26, 1998, the Court issued an
Order vacating a Consent Dacree that had been in place since 1974, To protsct its
cllents’ intermsts, while conlinuing afforts to locate substitute counsel, ABLE filed a
series of postjudgment motions and a notice of appea! prior to August 1, 1838
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Alexis M. Stowe
August 19, 1987
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Substitute counsel thus not only had to review & 25 year old case file, but also he
prepared to begin work on tha appeal of the case mmediately,

By August 1, 1988, ABLE had Iacated substitute counsel. In early September
additional substitute counsel joined the case. ABLE spent time in August and
Sapternber transfersing the case to these attormays.”

By this time, the case was on appeal and pending in the United Stales Court of
Appeals for the Sixth Circuit. ABLE assumed that the new attomeys wauld filz & motion
for substitution of counsel In the Sixth Circuit. When this did not occur, as reflected in
the antries for Novembar 3 and November 5, ABLE filed a motion for leave to withdraw
&8 counsal in the Sixth Circuil.

In Dacember, 1986, substitute coungel, while praparing to file a brief in the Sixth
Circuit, requested copies of vanols decuments in the case. Given the size of the case
files (16 archive boxes and 14 binders) and the location of substitute counsel (New York
City}, ABLE il had physical custody of the fles. The time eniries for December, 1996
reflact time spert reaponding 10 requests for documents from the flles that substitute
counsal neaded for the appeal.

The amount of fime spent on the Gonzales case after August 1, 1598, and the
period of tme in which il was spent was very reasonable, especally when one
cansiders its age, gize, complexily, and Iitigatian atatus,

ABLE's athical obligations precluded it from transferring the case to substitute
counsel without axplanation or assistance, particularly In light of the Court's June 28
decision to vacate the 1874 consent decres. DR 2-1T10(A)(2).

In addition, it should ba emphasized that no substantive work was underiaken in
the Gopzales case afler August 1, 1888, As described above, all the time expended on
Gonzales eftar August 1, 1885, was either to seek attomey foes as autherized by LSC,
or to make a satisfactory ransfar of the case fo substitute counsel.

The second draff of the audlt report also makss 8 recommendation that ABLE
ard the managing attorney in the Tolads office “completely withdraw from the case
immediately™ As reflacted in ABLE's time records and relevant court documents, this

' In preparing this response, ABLE discovered that some of (he ime spent in August and
Seplember 1588 iransfarring the cesa 1o substivte counsal inadvertently had not bean sntarad
in ABLE's compuler, and dud not appear In ABLE's tims records, We have attachad an
temization of this ime. See Appendix IV,
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Page &

has baen done. ABLE filled a Motlon for Substitulion of Counsel on August 1, 1886,
The District Court granted ABLE's moticn on August 5, 1996 (the Order was fied on
August 14, 1888). The Sixth Circuit granted ABLE's motlon for leave to withdraw as
counsel on Nowember 12, 18068 Caples of theae court documents were provided to
the OIG during its January, 1887 audit of ABLE.

Conclusion

in summary, time spent on Gonzales v. Galvin after August 1, 1933, was
necessary fo transfer the case o a new efiorney in & reaponsible and sthically
appropriate manner. The balance of the ime was spent on valid atternpts to collect
feas and expenses incurmed befare August 1. ABLE accordingly objects to tha Finding
contained In the sacond draft audit report characierizing this time as anything but
*transitional”. In addition, ABLE submits that any recommendation that AELE and its
managing atiomey withdraw from the case immediately is unnecessary since
withdrawal from the case was undertaken on August 1, 1998, over a year ago.

Thank you for the opportunity to respond fo this draft report. Pleasa fesl free o
contact me if you have any further questione, or need additional infarmation

JRTfad

o John Tull, Diractor
Office of Program Operations
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